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have a lot to say about |1SO Guide 61, so if you want to
know nore, you can ask ne. Thanks a |ot.

CHAI RPERSON KI NG  Thank you very much, Lynn
Joe, you're up and Em |y Brown-Rosen is on deck.

MR. MENDELSON: Thanks. M nane is
Joe Mendelson. |I'mthe Legal Director of the Center for
Food Safety. | do want to note that | have a proxy from
Li ana Hoodes of the National Canpaign for Sustainable
Agriculture. First, 1'd like to thank both the Board
and the Programfor all their hard work. W knowit's a
| ot that you have on your plate and we do appreciate it
and appreciate the spirit of this neeting.

First, 1'"d like to do ny Tom Hut chi son
imtation. W support the NOSB s paper on organic
livestock; we support the paper on fishneal; we support
the paper on Inerts. 1'd like to |l end ny support for
coments in a proposal nmade the WIld Farm Al l i ance
concerni ng anendi ng the nodel organic farmplan to
consider bio-diversity and | also would Iike to note ny
appreciation to Rose for the paper on revanping the
materials list. | think that would be helpful and it
certainly would be hel pful to those of us in the
consuner and | guess, nontechnical material field in, |
t hi nk, understanding the list in classifying it that

way.
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More specifically, consuners expect and need
clarity, | think, on when the term"organic" is used in
a principle display panel and unfortunately, | think in
t he di scussion of the Scope paper, we really didn't get
that clarity today and unfortunately, we didn't really
have tine to hear fromthe Program about what they --
how they view that issue. It was certainly a part of
the directives and | think needs clarity and I hope at
| east we can revisit that later in the neeting. | think
it's inmportant to consider, though, in the Scope issue
that there's a split in the authority or the scope of
authority to set standards and the scope of authority to
enforce. And by that | nean the scope to set standards
in the Act clearly goes to agricultural products. And
so, you know, follow that there's also -- | think | have
six mnutes, so Kim so | have a --

M5. DIETZ: | didn't hear you say proxy.

MR. MENDELSON: Proxy. There is authority to
enforce the term"organic", |1'd say not the seal on
agricultural products. The m suse of |abel goes to the
term"organic", not the use of the seal. But if you
play that out, you have specific standards that we m ght
need on agricultural product that are not yet in place.
It's been identified. Fish, for exanple; it's certainly

our feeling that at that situation those standards
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haven't been set, that a | abel "organic" or the term
"organi c" should not be used on that product. That's a
m suse of the term"organic" and there's clearly
authority to enforce the m suse of that term"organic."
Pulling the seal off isn't enough. The 65-19A goes to
the term"organic." Consuners ook to the term
"organic" nore than the seal, unfortunately. | think
that needs to be clarified.

| f you then go to nonagricul tural products, |
think it's clear that the Act does not provide the
Departnent authority to set standards. So there may be
sone nonagricul tural products |ike cosnetics standards
are not -- the authority's not under the Act. They nmay
have to go to other places |like FDA. But if you | ook at
enforcenment as far as the term use of the term
"organic", the Act says you get -- the Departnent can
enforce use of the term"organic" on a product, not an
agricultural product, a product. [It's a nmuch broader
term

So the question becones then, what is the
scope or what -- how far does the USDA want to take its
enforcenment discretion in enforcing the use of the term
"organic" on a label? | think that's a question that
clearly needs to be addressed. | think one thing, it

goes to resources on how far the Departnment wants to
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extend that enforcenent discretion. | think there also
m ght be sonme proxies on other ways to enforce that
enforcenment -- you could | ook to the FTC, which enforces
all sorts of |abel clains. They've done it on "ozone-
friendly" and things |ike that. They could certainly do
it on organic, on nonagricultural products that are
or gani c.

| should add quickly that you'll hear from ny
col | eague at Consuners Union, that both Consuners Union
and Center for Food Safety have a joint position; a
recommendation or thought we'd like to put forward on
sone of the cosnetic and personal body care products.
Real quickly, I would like to get to the Sunset
docunent. The law 65-17E requires full review
consistent wwth the provisions of that statute. That
i ncl udes | ooking at health and environnental issues
inconpatibility issues. Unfortunately, the docunent
that's presented says we need to | ook at this general
concept of sunsets. Well, the real question is what is
the sunset within a concept of the Organic Food
Production Act? 1It's not generally how we | ook at
sunsets and it's not -- that doesn't give us sone type
of justification on how other sunsets kind of truncate
the review of the statute specific.

Sunset review in -- under the OFPA neans you
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have to | ook at materials consistent wwth 65-17 and t hat
means you don't just | ook at whether it's continued use,
you | ook at it's health and environnental and organic
conpatibility. The list was designed to be -- in our --
consuner's mnd, | think, dimnishing, not entitlenment
to stay status quo by just |ooking at continued use. |
al so think you can't put a paper out there saying we're
only going to | ook at continued use and not
conpatibility when the Board just put forward
recommendati ons on what organic conpatibility nmeans out
t here.

Certainly, materials that have been revi ewed
in the past haven't necessarily been | ooked at that
conpatibility standard, so you know, | think it's
unfortunate. | realize there's a serious burden of
wor k, but the | aw says what it does. | think you'd be
short-changi ng consuners' expectations about di m ni shing
mat eri al s, about creating a list that dimnishes
materials, not create entitlenents and I woul d ask that
t hat docunent be revisited. Thanks.

CHAI RPERSON KI NG  Questions? Thank you, Joe.
Wait, Rose has a question. Joe, Rose has a question.
Sorry.

M5. KCEENFG On that -- back to the Sunset,

because that is a docunent that's up there being
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considered for a policy or vote. Can you el aborate a
little bit nore in terns of your -- you are a | awyer,
correct?

MR. MENDELSON: | try not to admt that.

M5. KCENIG But -- because you didn't state
that. But your legal interpretation of that -- because
we -- our original docunent, our original proposal had a
much nore thorough review process. It was quite
different, although the final docunent was a kind of
bringi ng together of sone aspects, but sonme of the
points that you raised were in fact raised by the
commttee as we were trying to bring these two docunents
together. So if you could el aborate on that concept,
especially the first part, that review of Sunset was
sonet hing that the NOP had constructed or argued --

MR, MENDELSON:  Well, | --

M5. KCENNG -- you know, froma | egal point
of view and unfortunately, we're not |awers, so --

MR. MENDELSON: Yeah, | just -- in reading
over the docunent, there's this general discussion about
what a sunset is and it sort of m shes-nmashes statutes
that may sunset, in general, the whole statute or the
authority under the statute versus what the OFPA says
specifically. The sunset only goes to the materials, so

it's really, I think, disingenuous to |ook at other |aws
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and ot her sunset provisions to give sone type of gloss
on how we can interpret Sunset provisions, generally. |
mean, the sunset provision in the OFPA has to
specifically be interpreted to be consistent wth 6517.

| nmean, that's what it says. And if you'l
| ook at 6517 -- I'msorry, | don't have the subsection,
| nmean, it's -- you know, the three characteristics. So
you know, | don't think you can | ook at statutes that

have sunset provisions that don't related to organic and

sonehow say well, that allows us to elimnate two of the
three criteria that we needed -- that, you know, that

t he OFPA says we've got to look at. | nean, that just
-- that's just not -- is that clear?

M5. KCENNFG Yes, it is. And | had one nore
question. Taking advantage of sone |egal opinion. The
one other question | had is that we -- and again, this
may be nore of a programarea, so |'mjust posing it to
you and it's not to disrespect the NOP position on it,
so | want to be clear on that. But we, as a conmttee,
had questioned whether if we started the process, if we
put through the Federal Register a notice that these
materials were going to be up for sunset and if we went
t hrough kind of due diligence to conplete the work,
however, we didn't finish the work. W were -- and |

don't want to quote because |I'mnot sure, but it was ny
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i npression, | guess, that if we didn't finish the job
then the whole list would be nullified, that we were
kind of creating a train weck for the industry and you
know, is that your understanding of how the Federal

Regi ster process works?

MR. MENDELSON:  Well, | think that the
guestion really is whether it's a five-year tine frane,
the question is when that five years hits, does it
affect everything on the list and all the material s?
That's a tough question. | think, as | renenber the
statute, it goes to materials, so if you have conpl eted
them for specific materials, | think those materials
woul d have been net and then there would be other
materials that if you didn't get the job done in five
years, then those would fall off. | think there's
separability [ph] there in that sense. | would say
that's nmy interpretation and if you really want to rely
on that, you mght want to have your own | awer to be
under retainer to --

M5. KCENI G  Thanks. Thank you

UNI DENTI FI ED SPEAKER.  You got what you paid
for.

CHAI RPERSON KI NG  Yeah. Thank you, Joe.
Emly's up and Brian Baker is on deck.

M5. BROWN- ROSEN: Good aft ernoon. I'm
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